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Court of Appeals of the District of Colombia. 


No. 3108. 

George N. Herrell, Appellant, 

vs. 

Henry W. Herrell et al. 

a Supreme Court of the District of Columbia. 

Equity. No. 34007. 

Henry W. Herrell, Plaintiff, 
vs. 

Annie E. Ward and George N. Herrell, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Disclaimer of Plaintiff. 

Filed July 11, 1917. 

In the Supreme Court of the District of Columbia. 

Equity. No. 34007. 

Henry W. Herrell, Plaintiff, 
vs. 

Annie E. Ward and George N. Herrell, Defendants. 

The plaintiff, Henry W. Herrell, having by assignment dated the 
1st day of June, A. D., 1917, assigned and conveyed to the defendant 
* 1—3108a 
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George N. Ilerrell all claims which he, the plaintiff, may or can have 
to the one-sixth interest of the fund in the hands of the trustees 
herein, arising from the sale of the interest in the estate of Eliza D. 
Ilerrell. deceased devised by her to said defendant, as more fully 
shown by a copy of said assignment hereto atttached and made part 
hereof, does now hereby disclaim all interest in said one-sixth share 
of the estate of said Eliza I). Ilerrell so devised to said defendant, and 
in the subject matter of the appeal to the Court of Ap|>eals of the 
District of Columbia which has been taken bv said defendant in this 
cause. 

MI LEAN & SMITH, 

Attorneys for Plaintiff. 


In the Supreme Court of the District of Columbia. 
Equity. No. 34,007. 

Henry \V. IIerrell, Plaintiff, 


Annie E. Ward and George X. IIerrell, Defendants. 

/ 

Whereas, under decree passed in the above entitled cause on the 
17th day of April, A. D„ 1910, the parcel of property in the City of 
Washington, District of Columbia, known and described as lot num¬ 
bered thirty-one (31) in the Washington City Orphan Asylum’s sub¬ 
division of Square Four Hundred (400) in the City of Washington, 
District of Columbia, as per plat recorded in liber X. K. folio 290 
of the records of the surveyor’s office of said District, has l>een sold 
by the Trustees, Kol>ert E. L. Smith, George II. Lamar, and Francis 
L. Xeuleck, appointed in and by said decree; and whereas, the 
plaintiff in said cause, Henry W. IIerrell, has heretofore contended 
that under the terms of the will of Eliza D. Ilerrell and the codicil 
thereto, both more fully referred to in the papers and proceedings 
herein, the one-sixth interest of her estate devised to the defendant 
George X. IIerrell should l>e held in trust by trustees to l>e appointed 
by the Court, herein, and the income only therefrom paid to the said 
George X. Ilerrell during his lifetime, and that said George X. 
Ilerrell is not entitled to receive any part of the principal of said 
one-sixth interest so devised; and whereas, said plaintiff, Henry W. 

Ilerrell, has agreed to release and surrender to the said George 
3 X. Ilerrell any and all claims which he the said plaintiff, 
may or can have to the said one-sixth interest, now, therefore, 
in consideration of One Dollar and other good and valuable consid¬ 
erations, receipt of which is hereby acknowledged, the said llenrv 
W. Ilerrell does hereby surrender, release and assign to the said 
George X. IIerrell all the right, title and interest and claim which 
he may or can have to any part of the one-sixth interest in the pro¬ 
ceed* of the sale of the above described o a reel of property directed 
by the decree of the Court herein passed on the 9th day of May, 
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A. L)., 1917, to be held in trust for the said George N. Hen-ell, and 
does hereby agree that any part or share of said one-sixth interest 
which might by any construction of said will or codicil inure to him 
or his heirs may l>e now paid by the said trustees, Smith, Lamar and 
Neubeck to the said George N. llerrell forthwith. 

Witness my hand and seal this 1st day of June A. 1)., 1917. 

(Signed) I1ENRY W. IIERRELL. [seal.] 

In the presence of: 

(Signed) J. R. CUNNINGHAM. 


Designation of Record. 

Filed July 12, 1917. 

In the Supreme Court of the District of Columbia. 

Equity. No. 34007. 

IIenry W. IIerrell, Plaintiff, 
vs. 

Annie E. Ward and George N. IIerrell, Defendants. 

The Clerk, in making up the record on appeal in the above- 
4 entitled cause, will please include the following: 

1. Disclaimer of Ilenrv \V. IIerrell, plaintiff, tiled July 
11, 1917. * 

2. This designation. 

FRANCIS L. NEUBECK, 
Attorney for Defendant George A. IIerrell. 


Service of a copy of the above designation acknowledged this lltli 
day of July, 1917. 

M1LLAN & SMITH, 

Attorneys for Plaintiff. 
GEORGE II. LAMAR, 
Attorney for Defendant Annie E. Ward. 


f> Supreme Court of the District of Columbia. 

United States of America, 

District.of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 4, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
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part of this transcript, in cause No. 34007, in Equity, wherein Ilenrv 
W. Herrell is Plaintiff and Annie E. Ward and George N. Ilerrell 
are Defendants, as the same remains upon the tiles and of record in 
said court. 


In testimony whereof, I hereunto subscribe 
the seal of said Court, at the City of Washington, 
13th day of July, 1017. 


inv name and affix 
in said District, this 


|Seal Supreme Court of the District of Columbia.) 

JOHN I\. YOU NO, Clerk. 


G 


In the Supreme Court of the District of Columbia. 


Equity. No. 34007. 

Henry W. Herrell, Plaintiff, 
vs. 

Annie E. Ward and George N. Herrell, Defendants. 


Statement of the Cane to Constitute lie cord in the Court of Appeals 

of the District of Columbia. 

The following is a statement of the above-entitled case, showing 
how the questions involved arose and were decided in the Supreme 
Court of the District of Columbia, holding an Equity Court, and 
also setting forth so much of the pleadings and other parts of the 
record as is essential to a decision of such questions on the appeal of 
George N. Herrell, Appellant, vs. Henry W. Herrell and Annie E. 
Ward, Appellees, from the order herein entered on May 9, 1917: 

On January 5, 1910, Henry W. Herrell filed his bill of complaint 
against Annie E. Ward and George N. Ilerrell, averring that bv the 
will and codicil of Eliza D. Herrell, deceased, the plaintiff and de¬ 
fendants acquired as tenants in common in certain pro|>ortions two 
certain pieces of improved real estate in the City of \\ ashington, 
District of Columbia, namely, those known as premises 1234 8th 
Street, N. W., and 519 3rd Street, N. W., 

“that is to say, the plaintiff an undivided one-third in fee, the de¬ 
fendant Annie E. Ward an undivided one-half in fee and the de¬ 
fendant George N. Ilerrell an undivided one-sixth in fee subject to 
be divested and vested in the plaintiff and the defendant Annie E. 

Ward equally, in fee, upon the death of said George N. 
7 Herrell without issue. The said interests in said real estate, 
land and premises so acquired are still held by the parties 
hereto and owned by them in the manner and in the proportions 
hereinbefore stated. Said will of said Eliza D. Herrell bears date 
the 29th dav of November, A. I). 1901, and a codicil thereto bears 
date the 21st day of February, A. D. 1908. Both will and codicil 
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were executed and attested in due legal form so as to pass title to real 
estate in the District of Columbia and, the said Eliza D. Ilerrell hav¬ 
ing theretofore died in said District, they were duly admitted to pro¬ 
bate and record by this Honorable Court holding Probate Court on 
the 20th day of May, A. D. 1010. True copy of said will and codicil 
is hereto attached marked ‘Exhibit No. 1' and is prayed to be read 
and considered as a part hereof.’’ 

The bill further averred that the real estate was not susceptible of 
partition in kind, and prayed for process and, further, as follows: 

“2. That the real estate described in the foregoing bill be sold 
and the share of plaintiff and the share of the defendant Annie E. 
Ward in the proceeds thereof l>e paid to them respectively and that 
a trustee or trustees be appointed to make said sale. 

“3. That upon the coming in of the report of the trustee or trus¬ 
tees appointed to make the sale and the bringing of the proceeds into 
Court, the Court make such order as may seem requisite and proper 
to protect the interest of the defendant George N. Ilerrell and the 
reversionary interest of the plaintiff and the defendant Annie E. 
Ward in the share devised to said George N. Ilerrell as aforesaid. 

“4. That he have such other and further relief as the equities of 
the case may seem to the Court to require.” 

Attached to the bill was exhibited a copy of the will and codicil 
therein referred to which was duly probated and admitted to record 
as averred, reading in full as follows: 


Will and Codicil. 

X, Eliza D. Ilerrell, of the City of Washington, District of Colum¬ 
bia, being of sound mind, memory and understanding, do make, 
publish and declare the following as my last will and testament, that 
is to say: 

After the payment of my just debts and funeral expenses I give, 
devise and bequeath my estate, real, personal and mixed, as follows: 

1. I give, devise and bequeath all the real estate of which 
8 I may die seized and possessed to my daughter, Annie E. 

Ward, mv son Henry W. Ilerrell, and my grandson George 
N. Ilerrell, in fee simple, in the proportion of three-sixths to my 
daughter, Annie E. Ward; two-sixths to my son Henry W. Ilerrell; 
and one-sixth to my grandson George N. Ilerrell; provided that if 
my grandson should die without issue then I devise and l>equeath 
the share of my estate which would otherwise go to him to my 
daughter Annie 1C. Ward, and my son, Ilenrv W. Ilerrell, their 
and each of their heirs and assigns; and provided further that my 
daughter, Annie 1C. Ward, shall have the privilege of occupying the 
house in which I now reside, No. 1234 Eighth Street, Northwest, 
for one year after my death free of rent, and also the use of the fur¬ 
niture in said house during said period. 

2. I give and bequeath to my grandson, George N. Herrell, an 
oil portrait of his father. 
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3. I constitute and appoint niv daughter, Annie E. Ward, and 
mv son, Ilenrv W. Ilerrell, executrix and executor of this niv last 
will and testament, *o servo without hond, and hereby revoke all 
other wills and codicils heretofore bv me made. 

4. Although I have full confidence in the affection of my kindred 
and believe it would he their pleasure to promote the objects of my 
will, nevertheless in the exercise of ordinary prudence, and to guard 
against the effects of evil counsel or influence which may seek to 
disturb the provisions of my will. I do further direct and declare that 
if any person, or persons, named in my will, and to or for whose use 
I have made any devise or l>equest, shall contest or dispute my last 
will and testament, or any disposition therein made, then and in that 
event all dispositions in my will in favor of such person, or persons, 
shall l»e void, and the same are hereby revoked. And in the event 

ft/ 

lastly hereinbefore contemplated as to all the estate so forfeited as 

aforesaid, I give, devise, and bequeath the same to those of 
0 mv kindred herein named, who do not contest mv will. 

In testimony whereof I have hereunto subscribed niv name 

ft %j 

and affixed mv seal this ’iff" dav of November, A. I). IffOl. 

(Signed) EL1*ZA I). IIERRELL. [seal.] 

Signed, sealed, published and declared by the above named testa¬ 
trix as and for her last will and testament, in the presence of us, 
who, at her request, in her presence, and in the presence of each 
other, have subscribed our names as witnesses: 

(Signed) S. T. THOMAS, 

W ashington, l). C. 

(Signed) MARGARET R. DARBY, 

Washington, I). C. 

(Signed) GEO. N. HOLLAND, 

Washington, I). C. 

This is a codicil to mv last will dated November iff, 1901 : whereas, 
bv mv said last will and testament, I devised all mv real estate, to 

•/ft/ 

my daughter, Annie E. Ward, my son, Henry W. Ilerrell, and my 
grandson, George N. Ilerrell, in fee simple, in the proportions of 
three-sixths to my daughter, two-sixths to mv son, and one-sixth to 
my grandson. My grandson, having left the District of Columbia, 
and his whereabouts being unknown to me, it is my will that the 
aforesaid devise to him lapse and become null and void, in the event 
of his death before me; or in case he should die before my estate is 
settled. In all other respects, I confirm mv said will. 

In testimony whereof, I hereunto subscribe my name and affix 
my seal, this Twenty-first day of February, A. I). IffOS. 

(Signed) ELIZA D. IIERRELL. 


Signed, sealed, published, and declared, by the above named testa¬ 
trix, as and for a codicil to her last will and testament, dated No- 
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vember 29’ 1901, and in the presence of us who in her pres- 

10 ence and at her request and in the presence of each other we 
have subscribed our names as witnesses. 

Witness: 

8. T. THOMAS, 

452 D Street , N. Il\ 

Cl IAS. C. HORNING, 

1150 7" St., N. W. 

Both defendants duly appeared and answered. 

By his answer the defendant George N. Ilerrell admitted that the 
real estate was not susceptible of partition in kind and that the three 
parties to the suit were tenants in common of the projierty particu¬ 
larly described in the bill. 

•/ / 

“but denies that his one-sixth fee simple interest therein is subject 
to be divested or vested in the plaintiff or in his co-defendant upon 
his death without issue, but avers that he is the owner absolutely 
and unconditionally of an undivided one-sixth fee simple interest in 
said real estate under the will of said Eliza D. Ilerrell, deceased, and 
the codicil thereto. lie admits that the said will and codicil thereto 
have been duly admitted to probate and record.” 

This defendant expressly consents to the appointment of the 
trustees to make sale, 

“and prays that his share in the proceeds thereof, to wit, one-sixth of 
such net proceeds, be paid to him, and that he may hence he dis¬ 
missed with his reasonable costs in so far as the plaintiff prays the 
Court to make any order for the protection of any interest, rever¬ 
sionary or otherwise, which the said plaintiff claims to be held by 
him or the defendant Annie E. Ward in the share of said real estate 
devised to this defendant, George N. IIerrell. ,, 

The answer of defendant Ward, aside from seeking affirmative 
relief on account of certain claims not involved in the special ap¬ 
peal, concurred in the prayers of the bill. 

The formal testimony having been taken, appropriate decree w T as 
entered appointing trustees to sell the real estate. The trustees sold 
said 8th Street parcel, the proceeds of which by stipulation were re¬ 
leased from the operation of any claim of the defendant Ward, who 
elected to rely upon the proceeds from the other piece out of which 
to satisfy any decree which might be entered in her favor thereon. 

The sale of the 8th Street property (Lot 31, Square 400) 

11 having been finally ratified, there was presented the motion 
of the plaintiff to refer to the Auditor, the body of which 

reads as follows: 

“Now comes the plaintiff by his attorneys, Millan and Smith, and 
moves the Court to refer this cause to the Auditor to state the ac¬ 
counts of the trustees and report a distribution of the funds in their 
hands from the sale of lot thirty-one (31) in square four hundred 
(409) in the City of Washington, District of Columbia, as reported 
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by them, with instructions in making said distribution to provide 
that one-sixth of the net amount for distribution shall be paid to a 
trustee or trustees to l>e hereafter appointed, to be held in trust for 
the benefit of the defendant, George N. Herrell, during his life- 

• •• -70 

time. 

After hearing counsel for plaintiff and for defendant Ward in 
support of the motion and counsel for defendant Herrell in opposi¬ 
tion thereto, the Court rendered the following opinion: 


Opinion of Court. 

“The original bill filed on January 5, 1916, in this case was for 
the sale, for purpose of partition, of two lots of ground in the city 
of Washington devised to the parties to this cause hv one Eliza I). 
Herrell by her last will and testament. After due proceedings in 
the cause there was a final decree for sale, and on June 19, 1916, 
the sale was finally ratified and confirmed. 

The proceedings are now before the court on a motion of the 
plaintiff for a reference of the cause to the auditor with instructions 
to state the account of the trustees and report a distribution of the net 
proceeds of sale among the parties. The motion requests an instruc¬ 
tion to the auditor that he shall distribute the one-sixth interest of 
George X. Herrell, one of the defendants, to a trustee or 
12 trustees hereafter to 1 k? appointed, to l)e held for the benefit 
of the said George X. Herrell during his lifetime. 

The decision upon this motion requires a construction of the will 
of Eliza I). Herrell, a resident of the District of Columbia, who died 
in May, 1910, leaving a hist will and testament dated November 29, 
1901, and a codicil thereto dated February 21, 1908. 

The first paragraph of the will, in so far as it is material to the 
question now to be disposed of, is in this language: 

“I give, devise and bequeath all the real estate of which T may die 
seized and possessed to my daughter, Annie E. Ward, my son Henry 
W. Herrell, and my grandson George X. Herrell, in fee simple, in 
the proportion of three-sixths to my daughter, Annie E. Ward; two- 
sixths to my son Henry W. Herrell; and one-sixth to my grandson 
George X. Herrell; provided that if my grandson should die without 
issue then I devise and bequeath the share of my estate which would 
otherwise go to him to my daughter. Annie E. Ward, and my son, 
Henry W. Herrell, their and each of their heirs and assigns.” 

In other words, eliminating the reference to the other devisees, 
the paragraph must, for the purj>ose of inter]>retation in this case, 
be made to read as follows: 1 give, devise and bequeath one-sixth 
of all the real estate of which I may die seized and possessed to my 
grandson, George X. Herrell, in fee simple; provided that if my 
grandson should die without issue then I devise and bequeath the 
share of my estate which would otherwise go to him to my daughter, 
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Annie E. \\ ard, and my son, Ilenry W. Herrell, their and each of 
their heirs and assigns. 

In the codicil of February 21, 1908, is the following single para¬ 
graph : 

“W hereas, by my said hist will and testament, I devised all my real 
estate to my daughter, Annie E. Ward, my son, Ilenry W. Herrell, 
and my grandson, George N. Ilerrell, in fee simple, in the propor¬ 
tions. of three-sixths to my daughter, two-sixths to my son, and 
one-sixth to my grandson. My grandson, having left the District 
of Columbia, and his whereabouts being unknown to me, it is my 
will that the aforesaid devise to him lapse and become null and void, 
in the event of his death before me; or in case he should die before 
my estate is settled. In all other respects I confirm my said 

•II M 1 " 

Will. 

13 The will, while it was originally executed on November 29, 

1901, was expressly republished by the codicil of February 
21, 1908, consequently the instrument as a whole is to be construed 
as affected by section o04 of the Code, which provides that in wills 
executed after the Code the words “die without issue” shall be con¬ 
strued to mean a definite failure of issue, unless a contrary intention 
shall appear in the instrument, and no such intention appearing 
in the will now under construction, there is no question of a possible 
indefinite failure of issue for which the devise over might be void. 

It is a primary canon in the construction of wills that the intention 
of the testator must be derived from the whole instrument. If there 
be a will and codicil, they must, if possible, stand together, and the 
whole construed so as to reconcile and harmonize the expressions 
used by the testator if it can be done. 

The expression of the codicil, 

“by my said hist will and testament, I devised all my real estate to 
my daughter, Annie E. Ward, my son, Henry W. Ilerrell, and my 
grandson, George N. Herrell, in fee simple, in the proportions of 
three-sixths to my daughter, two-sixths to my son, and one-sixth to 
my grandson,” 

is merely descriptive of the devises in the will itself. It neither re¬ 
stricts nor enlarges the devises as actually made therein and in no 
sense affects their true construction. In other words, it is a mere 
statement of the testatrix that may or may not be legally accurate. 
In order, therefore, to arrive at a true construction of the will and 
codicil the entire expression, containing itself no devise or limitation 
of any part of the testatrix’s estate, should be eliminated from con¬ 
sideration. Taking the will and codicil together, there would then 
be, in so far as the interest of George N. Herrell is concerned, the 
following devise: 

“I give, devise and bequeath all the real estate of which I may 
die seized and possessed * * * one-sixth to my grandson, 
14 George N. Herrell, provided that if my grandson should die 
without issue, then I devise and bequeath the share of my 

2—3108a 
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estate which would otherwise go to him to my daughter, Annie E. 
Ward, and my son, Henry X. Ilerrell, their and each of their heirs 
and assigns. * * * 

W hereas my grandson having left the District of Columbia and 
his whereabouts being unknown to me, it is my will that the afore¬ 
said devise to him lapse and become null and void, in the event of his 
death before me or in case he should die l>efore my estate is settled. 
In all other respects I confirm my said will.” 

I>iit. the defendant, (Icorge X. Ilerrell, contends that notwith¬ 
standing the applicability of section .">04 of the Code to a will and 
codicil published at a time the one here under construction was 
published, that section does not determine the question at issue. lie 
contends that the devise to him was one in fee simple, subject only 
to be defeated by his death without issue in the lifetime of the testa¬ 
trix. This contention is based u|k>u the assertion of the proposition 
that “if a devise i< given to A. in fee with a devise over in case* of 
A s death without issue, the words Meath without tissue' refer to the 
death of A in the lifetime of the testator.'' Unquestionably many 
eases may be found in the books in which a devise over after a lirst 
taker shall “die without issue has been held to refer to a death in 
the lifetime of the testator, but it was in no case so held because of in¬ 
flexible application of the proposition above quoted. Jn those cases 
particular wills are being construed, and it is because in each case 
the language of the particular will indicated unmistakably the in¬ 
tention of the testator to have the devise in fee cut down only in the 
event of the first taker's death without issue in the lifetime of the 


testator that such construction was applied. 

Ever since the Statute of W ills (.4*2 Henrv VIII.. eh. 1). execu¬ 


tory devises limiting a fee upon a fee have t>een recognized in the law. 
Hut in the class of cases where the limitation over in a will was to 


take eflet upon the death of the first devisee without issue, 
lo the words “die without issue.'’ meaning an indefinite failure 
of issue, made the limitation over void as an executorv devise 
at common law because it would transgress the rule against perpetui¬ 
ties. As the testator had. however, shown an intention to benefit 


the person named in the limitation over, courts became astute to 
seize upon any language of the testator to cut the estate of the first 


taker down to either an estate tail or an estate for life, either of 
which would support a remainder. 

And where any expression could be found to enable the courts to 
hold that the intention of the testator was to provide for a limitation 


over after a definite failure of issue, they were quick to seize the 
opportunity and sustain the devise to the second taker by way of 
executory devise. Such a case was Langley vs. Heald, 7 W r . & S. 


9t>. In that case the devise was, “I give and devise to my son P. 
my land beginning * * * to have and to hold the same to my 

son P., his heirs and assigns forever. In case mv son P. should die 


and leave no lawful issue, then I devise the aforesaid land to my 
daughter. E., if she be then living and to her heirs and assigns for- 
ever.'’ The court held that the words clearly indicated that the tes- 
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tutor contemplated a failure of issue in the first taker in the lifetime 
of the daughter and the estate of 1*. was an estate in fee with an ex¬ 
ecutory devise over to the daughter. 

Finally a statute was passed (7 Will. IV and 1 Viet., eh. 2G), fol¬ 
lowed thereafter by many such statutes in America, providing as does 
the Code, section o(>4, that the words ‘“die without issue'’ shall he con¬ 
strued to mean a failure of issue in the lifetime or at the death of the 
first taker, unless a contrary intention appears by the will. 

Mince those statutes the normal construction of a devise to A in 
fee with a devise over in case of A's death without issue is to 
1G hold tlie words “death without issue'’ to mean issue living at 
the death of A. In other words, A takes a defeasible fee, 
with an executory devise over to ripen into an estate in possession in 
the event of A s death without issue living at his death. This is the 
converse of the proposition advanced by the defendant llerrell, but it 
is the sound construction of a limitation of the sort described when 
there is no clear intention of the testator to the contrary expressed. 

Recurring to the language of the devise in the present case, when 
connected with the language of the codicil, it becomes pertinent to 
determine whether there is anv language used bv the testatrix to 
show an intention that the property shall pass in any other way than 
as an ordinary devise to (ieorge N. llerrell in fee with an executory 
devise over. It seems clear there is no such language. There is a 
devise of one-sixth of the estate in fee with an executory devise over 
in language as follows: 

“Provided that if my grandson should die without issue then I de¬ 
vise and bequeath the share of my estate which would otherwise go 
to him to my daughter Annie E. Ward and my son, Ilenry W. ller¬ 
rell, * * ' *” 

The language of that limitation cannot he said to provide for a 

failure of issue in the lifetime of the testatrix onlv. The will was 

« 

obviously drawn by a professional draftsman, and in using the ex¬ 
pression “which would otherwise go to him" there was no intention 
of the testatrix merely to indicate that if the grandson was not in 
being at her death his share was to go to the other devisees. That ex¬ 
pression was apparently used as a mere term of designation of the 
one-sixth interest which was subject to the limitation over. If the 
language had been, “if mv grandson should die without issue then I 
devise and bequeath his share of mv estate to my daughter, etc.,'’ 
there could have been no question about the meaning of the words 
used. And when the words used are considered carefully it will he 
seen that they are of precisely the same import as the words in 
17 the illustration. The expression, “the share of my estate 
which would otherwise go to him," is certainly of the same 
meaning in the devise as the expression, “his share of my estate.” 

As a further indication that the words “which would otherwise 
go to him" were not intended to limit the meaning of the words “die 
without issue" so as to provide only for a failure of issue in the life¬ 
time of the testatrix, there must be considered the use of the word 
“then” immediately after “die without issue.” The normal mean- 
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ing of the expression “die without issue” is. as has l>cen pointed out, 
die without issue living at the death of the first devisee, and when the 
testatrix uses the word “then” immediately afterward, the word 
“then meaning “at that time, it seems obvious that the testatrix 
must have intended the natural meaning of what she said, that is, that 
if her grandson died without issue living at his death, at that time his 
share of her estate was to go to her daughter and son in fee simple. 

The authorities cited hy the defendant do not seem expressly to 
controvert this view. In the one most relied upon, Lumpkin vs. 
Lumpkin, 108 Md. 470, the words “die without issue,” used in a de¬ 
vise somewhat similar to the one now under consideration, were con¬ 
strued to mean die without issue in the lifetime of the testator, but in 
the will in that case the fact that the testator's wife was to he a bene¬ 
ficiary in the devise over, taken in connection with other language 
used, showed very conclusively the intention of the testator to pro¬ 
vide for a limitation over onlv if the first taken died in the lifetime of 
the testator. 

It only remains to consider whether the language of the codicil 
shows anv intention of the testatrix eontrarv to the natural 
18 and legal meaning of the devise under consideration in the 
body of the will. With that language eliminated which is 
merely descriptive of the devises in the will itself, and which it has 
already been pointed out can neither restrict nor enlarge the devises 
as actually made therein and consequently can have no effect iq>on 
their construction, there remains only the language containing an 
additional limitation. 

The pertinent language is simply this: 

“Whereas my grandson having left the District of Columbia and 
his whereabouts being unknown to me. it is my will that the afore¬ 
said devise to him lapse and become null and void in the event of his 
death before me or in case he should die before my estate is settled.” 

There is certainly nothing in that language which requires, in 
order to give it effect, a construction of the devise in the l>ody of the 
will other than that placed upon it. The testatrix had already pro¬ 
vided for a devise in fee to her grandson. George N. Ilerrell, with 
an executorv devise over in the event that he died without issue liv- 

i j 

ing at his death. Finding later that he had departed from the Dis¬ 
trict of Columbia and perhaps married without her knowing what 
sort of person he had married, she merely provided for the contin¬ 
gency of his death in her lifetime either with or without issue. In 
other words, if her grandson was alive at her death she had no in¬ 
tention to disturb the defeasible fee which she had already given to 
him; but if, in fact, he was dead at the time of her death or of the 
settlement of her estate, then to obviate the possibility of his share 
passing directly to issue unknown to her she provided for the con¬ 
tingency as expressed in the codicil. 

In accordance with the views expressed in this opinion the motion 
of the plaintiffs to refer the cause to the auditor is granted, and an 
order for such reference will be signed and the auditor instructed 
that in making distribution of the funds arising from the sale of the 
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lot sold by the trustees, one-sixth of the net amount for dis- 
19 tribution shall be paid to a trustee or trustees to be hereafter 
appointed, to be held in trust for the benefit of the defendant, 
George N. Herrell, during his lifetime. 

(Signed) J. 11ARRY COVINGTON, 

Chief Justice. 

Agreeably to this opinion, the Court, on May 9, 1917, entered the 
following decree or order: 


Order. 

Upon consideration of the motion of the plaintiff herein filed on 
the 12th day of July, A. I>. 1919, it is this 9th day of May, A. I). 
1917, ordered that this cause be and the same hereby is referred to 
the Auditor of the Court to state the account of the trustees herein 
and report a distribution of the fund in their hands and in making 
said distribution the Auditor shall provide for the payment of one- 
sixth of the net amount for distribution to a trustee or trustees to be 
hereafter appointed by the Court, who shall pay the income there¬ 
from to defendant George N. Herrell for life and preserve the prin¬ 
cipal for such beneficiaries as under the will of Eliza I). Ilerrell shall 
be then entitled to the same. 

(Signed) J. IIARRY COVINGTON, 

Chief Justice. 

From this a special appeal was allowed by the Court of Appeals on 
May 25, 1917. 


Assiyn merits of Error. 

The following assignments of error were filed by George N. Her¬ 
rell on June 15, 1917, to wit: 

1. In holding that the defendant George N. Ilerrell had not 

acquired, under the last will and testament of Eliza I>. Iler- 
20 rell, deceased, and the codicil thereto, an absolute one-sixth 
fee simple interest in the real estate sold by the trustees 

herein. 

2. In holding that the defendant George N. Ilerrell was entitled 
to the income only, and not to the principal, of one-sixth of the net 
amount for distribution. 

3. In directing the Auditor to provide for the payment of said 
one-sixth of the net amount for distribution to a trustee or trustees. 

4. In directing that the said trustee or trustees should preserve the 
principal of said one-sixth for the life of said defendant George N. 
Ilerrell. 

On June 18, 1917, the Court by its order extended the time for 
filing the record on appeal to July 19, 1917. 

It is hereby stipulated and agreed by and between Francis L. 
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Neubcck, Attorney for Defendant George N. Ilerrell; Millan and 
Smith, Attorneys for Plaintiff, Henry W. I lerrell. and George II. 
Lamar, Attorney for Defendant Annie E. Ward, tliat the questions 
to he presented on the appeal in the ahove-entitled cause can l>e de¬ 
termined without an examination of all the pleadings, and that the 
foregoing is a statement of the case showing how the questions arose 
and were decided in the trial Court. Such statement of the case is 
prepared and signed in accordance with the provisions of Pule Y of 
the Court of Appeals, and is herewith presented to the Trial Justice 
for his approval. 

FRANCIS L. NEUBECK, 
Attorney for Defendant, (ieorye X. /lerrell. 

MILLAN ^ SMITH. 

Attorneys for plaintiff, Henni 11. Ilerrell. 
GEORGE "W. LAMAR. 

Attorney for Defendant, Annie K. Ward. 

21 I, J. Harry Covington, the Justice who presided at the 

hearing of the ahove-entitled cause, do hereby approve of the 
foregoing statement of the case, as is evidenced by my signature to 
said statement in duplicate, whereof one copy shall he tiled with the 
Clerk of this Court, and the other copy shall Ik? tiled by the appellant 
with the Clerk of the Court of Appeals of the District of Columbia. 

J. HARRY COVINGTON, 

Chief Justice. 


| Endorsed: | Equity No. 114.007. Ilerrell vs. W ard et al. State¬ 
ment of Case to Constitute Record in Court of Appeals. Francis L. 
Neubcck, Attorney at Law. Evans Building, Washington. D. C. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 3108. George N. Ilerrell, appellant, vs. Henry \Y. Ilerrell 
et al. Court of Appeals, District of Columbia. Filed Jill- 13, 1017. 
Henry W. Hodges, clerk. 
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IN THE 


Court of Appeals, District of Columbia 

No. 3108. 


GEORGE N. HERRELL. Appellant , 

vs. 

HENRY W. HERRELL AND ANNIE E. WARD, 

Appellees. 


BRIEF FOR APPELLANT. 


This is an appeal (specially allowed) from an order 
of reference by the court below to the Auditor with 
directions for the distribution of a fund derived from 
the sale of real estate sold by trustees in partition pro¬ 
ceedings. 


STATEMENT OF CASE. 

Eliza D. Herrell died in May, 1910, leaving a will 
dated November 29, 1901, and a codicil thereto dated 
February 21, 1908. 

The first paragraph of the will reads in part as fol¬ 
lows : 


“I give, devise and bequeath all the real estate 
of which I may die seized and possessed to my 
daughter, Annie E. Ward; my son, Henry W. 
Herrell, and my grandson, George N. Herrell, 
in fee simple , in the proportion of three-sixths 
to my daughter, Annie E. Ward; two-sixths to 
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my son. Henry \V. Herrell, and one-sixth to my 
grandson, George N. Herrell; provided that if 
my grandson should die without issue, then I de¬ 
vise and bequeath the share of my estate which 
would othenvise go to him to my daughter, Annie 
E. Ward, and my son, Henry W. Herrell, their 
and each of their heirs and assigns; * * 

(Italics mine.) 

The codicil is in the following language: 

“This is a codicil to my last will dated No¬ 
vember 20. 1001: whereas, by my said last will 
and testament, I devised all my real estate to my 
daughter, Annie E. Ward; my son, Henry W. 
Herrell, and my grandson, George N. Herrell, 
in fee simple, in the proportions of three-sixths 
to my daughter, two-sixths to my son, and one- 
sixth to my grandson. My grandson, having left 
the District of Columbia, and his whereabouts be¬ 
ing unknown to me, it is my will that the afore¬ 
said devise to him lapse and become null and 
void, in the event of his death l>efore me; or in 
case he should die before my estate is settled. In 
all other respects, I confirm my said will.” 
(Italics mine.) 

On January •*>, 1016. Henry W r . Herrell filed his bill 
of complaint against Annie E. Ward and George N. 
Herrell for the sale, for purpose of partition, of certain 
real estate devised to said parties by said will and codicil. 
After due proceedings a parcel of said real estate was 
sold, and subsequently, upon motion of the plaintiff, con¬ 
curred in by the defendant W r ard, the Court, in con¬ 
formity with an opinion of Mr. Chief Justice Covington 
(R., pp. 8-12), entered an order (R., p. 13) referring 
the cause to the Auditor to state the account of the 
trustees and to report a distribution. The Auditor was 
further directed to provide that one-sixth of the net 
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amount for distribution should be placed in trust for the 
defendant, George N. Herrell for life, the principal 
thereof to be preserved for such beneficiaries as under 
the will of said Eliza D. Herrell should then be entitled 
thereto. 

From this order of reference a special appeal has been 
allowed, in order to determine what interest the appel¬ 
lant, George N. Herrell, acquired in said real estate 
under the will of Eliza D. Herrell and the codicil thereto. 

Since the allowance of the special appeal the plaintiff, 
Henry \V. Herrell, has filed a disclaimer of all’ interest 
in the one-sixth of said proceeds of sale in controversy, 
together with an assignment thereof to the appellant 
(R., pp. 1-3). The sole parties interested in the appeal 
therefore are the appellant, George N. Herrell, and the 
appellee Ward. 

ASSIGNMENT OF ERRORS. 

The appellant has assigned the following errors: 

The court below erred— 

1. In holding that the defendant, George N. Herrell 
had not acquired, under the last will and testament of 
Eliza D. Herrell, deceased, and the codicil thereto, an 
absolute one-sixth fee simple interest in the real estate 
sold by the trustees herein. 

2. In holding that the defendant. George N. Herrell 
was entitled to the income only, and not to the principal, 
of one-sixth of the net amount for distribution. 

3. In directing the Auditor to provide for the payment 
of said one-sixth of the net amount for distribution to a 
trustee or trustees. 

4. In directing that the said trustee or trustees should 
preserve the principal of said one-sixth for the life of 
said defendant, George N. Herrell. 


POINTS AND AUTHORITIES. 


It is contended on behalf of the appellant that he ac¬ 
quired, under the will and codicil of Eliza D. Herrell, 
deceased, an absolute one-sixth fee simple interest in 
the real estate in question. 

The first rule in the construction of wills is that the 
intention of the testator, expressed in the will, must pre¬ 
vail, provided it be consistent with the rules of law. 

It is apparent from the will and the codicil that at the 
times of their execution the testatrix contemplated the 
probability of surviving the appellant and intended to 
provide for such contingency. As showing this contem¬ 
plation, the codicil uses the express words “in the event 
of his death before me,” while the will, which was exe¬ 
cuted more than six years before the codicil and at a 
time when the testatrix had greater reason to contem¬ 
plate this probability, shows the same thought in the 
expression “the share of my estate which would other- 
Zinse go to him.” These words plainly import the sub¬ 
stitution of other beneficiaries in the event that the ap¬ 
pellant, the first object of the testatrix’s bounty, should 
not be alive to take the devise upon her death. 

If this construction be adopted, it follows that the pro¬ 
viso in the will “if my grandson should die without 
issue” became inoperative by reason of his surviving the 
testatrix, and upon her death he acquired an absolute 
one-sixth fee simple interest in her real estate. This 
construction harmonizes perfectly with the codicil, 
wherein it is recited that the testatrix had devised a one- 
sixth interest to the appellant in fee simple, and pro¬ 
vision is then made for excluding his issue if he should 
not be alive to take. Doubtless the testatrix was ad¬ 
vised when she executed the will that if the appellant 




predeceased her his issue, if any, would take the one- 
sixth interest in question, and her intention that in this 
event such issue should take continued until some time 
after his departure from the city, when she became seized 
of the fear that he might contract a marriage which 
would not meet with her approval, and she then con¬ 
cluded to make the codicil disinheriting his issue if the 
appellant predeceased her. 

If, on the other hand, this construction be rejected, 
and the order of the lower court affirmed, it will result 
in holding that the testatrix did not mean what she said 
when she stated in the codicil that she had devised her 
real estate in the proportion of one-sixth to the appel¬ 
lant in fee simple, and, further, in holding the intention 
of the testatrix to be that the appellant should take only 
the income of such interest during his lifetime and upon 
his death his issue should take the fee, but if he pre¬ 
deceased the testatrix such issue should take nothing. 
Thus will be violated the rule that all words in an in¬ 
strument must be given effect, and there will be pre¬ 
sented the anomalous situation of a testatrix devising a 
life estate to a grandchild, with remainder to his issue 
in fee, and at the same time providing that such issue 
should take nothing if their father be deceased at the 
time of her death. Certainly a testatrix capable of mak¬ 
ing a valid will would not name certain persons as bene¬ 
ficiaries of a remainder interest in real estate in fee 
simple and then disinherit them if they should have the 
misfortune to lose their father early in life. 

The ruling of the court below is also contrary to the 
well recognized rule that an estate once given will not 
be cut down by ambiguous or doubtful language. The 
language cutting it down must be equally clear, certain 
and effective with that creating it, and this rule is most 
forcibly applied where a fee simple estate has been 
created. 
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Fowler vs. Duhme, 143 Ind., 248. 

In re Peters Estate, 74 N. Y. Suppl., 1028. 
Batchelor vs. Macon, 69 N. C., 545. 

In the will here presented the testatrix could not have 
used plainer words than “fee simple' 1 to create a fee 
simple devise. Having thus expressed her intention so 
clearly, this intention must prevail unless other language, 
equally clear, is found to change it. 

The language relied upon by the appellee to cut down 
this clearly expressed fee simple devise is: 

“provided that if my grandson should die with¬ 
out issue, then 1 devise and bequeath the share 
of my estate which would otherwise go to him to 
my daughter, Annie E. Ward, and my son, Henry 
W. Herrell, their and each of their heirs and as¬ 
signs.” (Italics mine.) 

Not only does this language fail to show an intention 
to reduce the estate already given the appellant, but, on 
the contrary, it clearly points to the substitution of the 
son and daughter if the grandson should not be alive 
to take; in other words, it is a plain substitutionary pro¬ 
vision. 

Another familiar rule in the construction of wills is 
that the law favors the vesting of estates at the earliest 
possible moment, in the absence of a clear manifestation 
of the intention of the testator to the contrary. This 
rule is applicable not only to remainder interests,but ap¬ 
plies equally to a devise of a present estate in fee simple. 

Fowler vs. Duhme, supra. 

Tarbell vs. Smith, 125 Iowa, 388, 101 N. W., 118. 

The opinion in the case of Fowler vs. Duhme, where 
the devise was similar to that in the case at bar, goes 
very fully into this and other rules governing such a 





devise, and holds that a devise will be deemed to vest at 
the death of the testator unless an intention to the con¬ 
trary clearly appears. 

The construction of the words “die without issue” 
has been the subject of many decisions, and upon ex¬ 
amining them it will be found that such words or words 
of similar import are held to refer to death in the life¬ 
time of the testator, unless a contrary intention is mani¬ 
fest. 

Stokes vs. Weston, 142 N. Y., 433. 

Quackenbos vs. Kingsland, 102 N. Y., 128. 
Benson vs. Corbin, 145 N. Y., 359; 40 N. E., 11. 
In re Peters Estate, 74 N. Y. Suppl., 1028. 
Lawlor vs. Holohan, 70 Conn., 387; 38 Atl., 903. 
Coe vs. James, 54 Conn., 511; 9 Atl., 392. 
Lumpkin vs. Lumpkin , 108 Md., 470. 

Kohtz vs. Eldred, 208 Ill., 60; 69 N. E., 900. 
Fowler vs. Duhme, 143 Ind., 248. 

Morgan vs. Robbins, 152 Ind., 362; 53 N. E., 
283. 

Teal vs. Richardson, 160 Ind., 119, 123. 

Barrell vs. Barrell, 38 N. J. Eq., 60. 

Baldwin vs. Taylor, 38 N. J. Eq., 637, affirming 
37 N. J. Eq., 78. 

Lovass vs. Olson, 92 Wis., 616. 

Meacham vs. Graham, 98 Tenn., 190. 

King vs. Frick, 135 Pa., 575, 20 Am. St. Rep., 
889; 19 Atl., 951. 

Appeal of Mickley, 92 Pa., 514. 

Morris vs. Truby, 145 Pa. St., 540; 22 Atl., 972. 
Engel’s Estate, 180 Pa. St., 215; 36 Atl., 727. 
Flick vs. Forest Oil Co., 188 Pa., 317; 41 Atl., 
535. 

Richards vs. Bentz, 212 Pa. St., 93; 61 Atl., 613. 
Batchelor vs. Macon, 69 N. C., 545. 

First Natl. Bank vs. DePauw, 86 Fed., 722. 
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In view of the statement in the opinion of the court 
below that the expression “the share of my estate which 
would otherwise go to him” is of the same meaning as 
would be the expression “his share of my estate,” and 
in view of the further statement that the word “then” in 
the clause “provided that if my grandson should die 
without issue, then I devise and bequeath the share of 
my estate which would otherwise go to him,” means “at 
that time,” this Court's attention is respectfully invited 
to the language used in some of the above cited cases, 
wherein it is held that the word “then” refers to an 
event, that is, the death of the devisee, and not to a time. 

In King vs. Frick, 135 Pa., 5?5, the testator devised 
the residue of his estate to his son, with this provision: 
“If my said son should die without children, grand¬ 
children or wife living, then his portion of my estate 
under this will, and any increase thereof, I give and be¬ 
queath as follows: * * *.” It was held that, no in¬ 

tent appearing upon the face of the will to cut down 
the absolute estate given to the son, the contingency 
upon which the son’s estate was limited over was, under 
the authorities, to be confined to the testator's lifetime. 

The language there is somewhat similar to that in the 
will under consideration, that is, in the use of the word 
“then,” though the substitutionary character of the de¬ 
vise over is more plainly apparent in the case at bar 
from the use of the words “the share of my estate which 
would otherwise go to him” 

In Lawlor vs. Holohan, 70 Conn., 387, the contro¬ 
versy, as in this case, was between a daughter and a 
grandson of the testator, the will reading: 

“I give and devise to my grandson, John P. 
Lawlor, all my real estate on Union Street * * * ; 
should the said John P. Lawlor die without issue, 
then this above real estate hereinbefore described 


8 




with the rents and profits which may have ac¬ 
cumulated therefrom, shall become the estate and 
shall vest in my daughter, Catherine Holohan, to 
her and her heirs forever; and should the said 
John P. Lawlor die leaving issue, then said above 
described real estate shall vest in said issue abso¬ 
lutely.” 

Though the devise there was not expressed to be in 
fee simple, as in this case, the Court held that it vested 
a fee simple title in the grandson, the contingency of 
death without issue referring to the latter’s death in the 
testator’s lifetime, and the word “then” was interpreted 
to refer to the event and not to the time of the first 
taker’s death. 

In Stokes vs. Weston, 142 N. Y., 433; Kohtz vs. 
Eldred, 208 Ill., 60; Lumpkin vs. Lumpkin, 108 Md., 
470; Fowler vs. Duhme, 143 Ind., 248; Morgan vs. Rob¬ 
bins, 152 Ind., 362, and Teal vs. Richardson, 160 Ind., 
119, the word “then” is given the same interpretation. 
Many other cases to the same effect could be cited, but 
these are sufficient precedents for giving the word “then” 
as used in the will here the meaning “in that event.” 

If, as contended by the appellant, the testatrix, in 
using the words “die without issue,” referred to the 
appellant’s death in her lifetime, Section 504 of the 
Code, which relates solely to the question of definite or 
indefinite failure of issue, could have no application 
here. It might be added, moreover, that if the question 
of definite or indefinite failure of issue was involved, 
this provision of the Code would still be inapplicable 
for the reason that the will was not “hereafter executed” 
within the meaning thereof, having been executed prior 
to the adoption of the Code, and the limitation over, 
contemplating an indefinite failure of issue, would be 


void, and the appellant, the first object of the testatrix’s 
bounty, would take the devise in fee simple. 

Hunt vs. Russ, 18 D. C., 527, 528. 

Briefly restated, the construction placed upon the will 
by the lower court is contrary to the intention of the tes¬ 
tatrix, as expressed in both the will and codicil; nullifies 
the meaning which the testatrix has given her own words; 
violates the rule that an estate once given, especially one 
in fee simple, can be cut down only by language equally 
clear, certain and effective with that creating it; is con¬ 
trary to the rule of law that favors the vesting of estates 
at the earliest possible moment, and is directly opposed 
to the interpretation which the courts give the words 
‘‘die without issue.” The order appealed from should 
therefore be reversed. 

If, however, this Court is of the opinion that the 
appellant acquired only a defeasible fee simple in the 
real estate in question, and that Section 504 of the Code 
applies, then, under the rule that estates must be held 
to vest at the earliest possible moment, the fund in con¬ 
troversy should be placed in trust, not necessarily during 
the lifetime of the appellant, as held by the lower court, 
but only until issue is born to him, and for this reason, 
if for no other, the order appealed from should be re¬ 
versed. 

Voris vs. Sloan, 08 Ill., 588. 

Respectfully submitted, 

Francis L. Neubeck, 
Attorney for Appellant. 
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IN THE 




OCTOBER TERM, 1917. 


No. 3108. 


GEORGE N. HERRELL, Appellant, 

VS. 

HENRY W. HERRELL and ANNIE E. WARD, 

Appellees. 


BRIEF FOR APPELLEE WARD. 


The case is presented on special appeal from the order of 
the Supreme Court of the District of Columbia (R., 13), 
referring the cause to the auditor to state the account of the 
trustees in partition in connection with the distribution of a 
fund in their hands derived from the sale of certain real 
estate, the title to which passed by will of the grandmother 
of the appellant and mother of the appellees. 

The appeal presents for construction the will and codicil 
of decedent, so far as the same applies to the one-sixth in- 

Ik 
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terest devised to appellant, with the proviso as italicised in 
the following quotation from the will: 

“1. I give, devise and bequeath all the real estate 
• of which I may die seized and possessed to my 
daughter, Annie E. Ward, my son Henry W. Herrell, 
and my grandson George X. Herrell, in fee-simple, 
in the proportion of three-sixths to my daughter, 
Annie E. Ward; two-sixths to my son Henry W. 
Herrell; and one-sixth to my grandson George N. 
Herrell; provided that if my grandson should die 
without issue then I devise and hegueath the share 
of mg estate which would otherwise go to him to my 
daughter, Annie E. Ward, and mg son, Henri) W. 
Herrell, their and each of their heirs and assigns; 
and provided further that my daughter. Annie E. 
Ward, shall have the privilege of occupying the house 
in which I now reside, No. 1234 Eighth Street, 
Northwest, for one year after my death free of rent, 
and also the use of the furniture in said house during 
said period.” (Italics supplied.) 

The will itself was dated November *29, 1901, subsequent 
to the act of Congress, approved March 3, 1901, enacting 
the Code for the District of Columbia, “to go into effect and 
operation" January 1, 1902. 

This provision of the will was “confirmed" hv the codicil 
of decedent, dated February 21, 1908, the body of which 
reads as follows: 

“This is a codicil to mv last will dated November 
29, 1901; whereas, by my said last will and testament, 
I devised all my real estate, to my daughter, Annie 
E. Ward, my son, Henry W. Herrell, and*my grand¬ 
son. George N. Herrell, in fee-simple, in the propor¬ 
tions of three-sixths to my daughter, two-sixths to 
my son, and one-sixth to my grandson. My grand¬ 
son, having left the District of Columbia, and his 
whereabouts being unknown to me, it is my will that 
the aforesaid devise to him lapse and become null 
and void, in the event of his death before me; or in 
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case he should die before my estate is settled. In all 
other respects, 1 confirm my said will ” (Italics sup¬ 
plied.) 

The case is fully stated in the opinion (R., 8-13) of the 
court below. 

The pleadings indicate or show, and there is no question 
with regard to the facts, that appellant has survived the 
decedent and is now living without issue. 

r I he appellant adduced no evidence in aid of his construc¬ 
tion of the will, which must be construed by its own terms. 


ARGUMENT. 


The basic 
will are: 


questions involved in the construction of the 


(1.) Does appellant take a one-sixth interest in fee-simple 
absolutely? 


(2.) Or does appellant take a fee-simple defeasible upon 
his death without issue? 

Appellant, as in the court lielow, asserts the affirmative on 
the ’first and the negative on the second question. Each of 
the appellees took issue with him on these propositions in the 
court below, and were sustained in their view by the opinion 
and decree here sought to be reversed. 


I. 


BASIC FALLACY OF APPELLANT. 

The major premise of the argument of appellant in the 
court below is what we conceive to be his fundamental error, 
as applied to the case at bar. 

It is stated in his brief before this court (p. 7) as follows: 
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“The construction of the words ‘die without issue’ 
has been the subject of many decisions, and upon ex¬ 
amining them it will he found that such words or 
words of similar import are held to refer to death in 
th-e lifetime of the testator, unless a contrary inten¬ 
tion is manifest .” (Italics supplied.) 

Without going into a discussion of the State decisions 
cited in support of the pro|>osition, or pointing out distinc¬ 
tions rendering them inapplicable to the will under construc¬ 
tion, it seems sufficient to show: 

First. That, as applied to the class of cases here involved, 
the fee is defeasible upon death of appellant without issue 
at any time, “whether before or after the death of the testa¬ 
tor,” in the absence of express language limiting the period 
to the death of the testator; and 

Second. That, in the light of the local statute applicable 
to this devise, any and all questions are removed. 

(1) Principle Adopted by U. S. Supreme Court. 

A case similar to the one at bar went up to the Supreme 
Court from a State in which there was no State statute at 
the time, which admirably illustrates the difference in the 
basis for construction applicable to this case and that in the 
mind of appellant's counsel, namely: 

Rritton vs. Thornton, 112 U. S., 527. 

In this case, the Supreme Court of the United States, 
speaking through Mr. Justice Gray (syllabus), held: 

“(1) Under a devise to one person in fee, and, in 
case he should'sd&funder age and without children, 
to another in fee, the devise over takes effect upon 
the death at any time of the first devisee under 
age and without children. 

“( 2 ) * * * Held, that the estate of E. in 
the land specifically devised to her was devested bv 
her dying under age and without issue, though after 
the death of the testator and W.” 


The court said: 


“The question which lies at the foundation of this 
case is what estate Eliza Ann Thornton took in the 
land which Joseph Thornton specially devised to her, 
‘provided that, should the said Eliza Ann die in her 
minority, and without lawful issue then living, the 
lands hereby devised shall revert and become part 
of the residue of my estate hereinafter disposed of.’ 

“By this specific devise Eliza Ann Thornton took 
an estate in fee, defeasible by an executory devise 
over. 


******* 

“It is equally clear that, upon her death under 
age and without issue then living, her estate in 
fee was defeated by the executory devise over. 
11 hen indeed a devise is mode to one person in 
fee, and ‘in case of his death’ to another in fee, 
the absurdity of speaking of the one event which is 
sure to occur to all living as uncertain and contingent 
has led the courts to interpret the devise over as re¬ 
ferring only to death in the testator's lifetime. 2 
Jarman on Wills, ch. 48; Briggs vs. Shaw, 9 Allen, 
ol(>; Lord Cairn’s in O’Mahonev vs. Burdett, L. IL. 7 
II. L., 388, 395. But when the death of the first 
taker is coupled with other circumstances which may 
or may not ever take place, as, for instance, death 
under age or without children, the devise over, unless 
controlled by other provisions of the will, takes effect, 
according to the ordinary and literal meaning of the 
words, upon death, under the circumstances indi¬ 
cated, at any time, whether before or after the death 
of the testator. O’Mahonev vs. Burdett above cited; 
2 Jarman on Wills, ch. 49.” (Italics supplied.) 

T1 le first sentence italicised in the last paragraph of this 
quotation illustrates the character of contingent devise to 
which the principle stated by appellant in his brief (as 
quoted) applies; but the last sentence italicised clearly shows 
that such principle of construction does not apply to a de¬ 
vise, like that at bar, where the contingency consists in 
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deatli without issue; and, therefore, “takes effect accord¬ 
ing to the ordinary and literal meaning of the words, under 
the circumstances indicated, at any time.” 

The-distinction is made even more clear by a perusal of 
the authorities last cited in support of the last proposition. 

In the case so cited, O'Mahoney vs. Burdett, House of 
Lords, 7 Law Reports, 388, it was held (syllabus) that: 

“A bequest to A., and if she shall die unmarried 
or without children, to B., is an absolute gift to A., 
defeasible by an executory gift over in the event of 
A., dying, at any time, unmarried or without chil¬ 
dren. This construction can he onlv affected bv a 

«/ 

context which renders a different meaning necessary. 

“A gift to X for life with remainder to A., and if 
A. dies unmarried or without children to B., is an 
executory gift over, which will defeat the absolute 
interest of A. in the event of A. dying, at any time, 
unmarried or without children. 

“There is no rule of construction arising from pos¬ 
sible delay in the vesting of a gift, which controls the 
natural meaning and the terms of the bequest. 

“There is no authority that the words introducing 
a gift over in the case of the ‘death unmarried or 
without children’ of a previous taker, do not indicate, 
according to their natural meaning, death unmarried 
or without children at ana time, or that the ordinary 
and literal meaning of the words used is to l>e de¬ 
parted from otherwise than in consequence of a con¬ 
text which renders a different meaning necessary 
or proper. 

“Gift of 1,000 Lbs. consols for A. for her life, after 
her death for her daughter B., if B. should die un¬ 
married or without children the consols I here will 
to revert to C. The will then appoints 1). residuary 
legatee. Both A. and C. die in the lifetime of the 
testator. On her death B. entered into possession, 
and married, but after some years died without ever 
having had a child: 

“Held, that on the death of B. without children 
the gift over to the residuary legatee took effect, and 
that it was not affected bv the death of C. in the life- 

%j 



time of the testatrix. The gift to C. failed by lapse 
and the residuary legatee became entitled to take all 
that C., if living at the death of the testatrix, could 
have taken.” 

In this case is discussed the four classes as laid down in 
the case of Edwards vs. Edwards (15 Devau’s Reports, Rolls 
Court, 357), the first two of which are as follows: 

1st to A., and if he should die to B.; 

2nd to A., and if he should die without children to B. 

In the Edwards case the court held as to those two cases 
that : 

“In the first case, the contingency has reference to 
the death of the testator; in the second to the death 
of A.' (Italics supplied.) 

In the decision in the O’Mahoney case, the Lord Chancel¬ 
lor, at page 395 of the report, on the subject of these two 
classes, makes certain observations with reference to the 
first, and quotes with approval the language of the Master of 
Rolls with reference to the second class, as follows: 

“The first class of cases is that where there is a 
gift to A., and it he shall die to B. If in such a case 
the words are to he read literally, we have, in the 
first place the absolute gift, and then a gift over in 
the event of death; an event not contingent but cer¬ 
tain, and in order to avoid the repugnancy of an 
at>solute giving and an absolute taking away, the 
court is forced to read the words ‘in ease of death* 
as meaning in case of death before the interests vest. 

“With regard to the second class of cases, namely, 
gifts to A., for life, and if he shall die without chil¬ 
dren, over, the Master of the Rolls expresses himself 
thus : 

“ ‘In the second of these supposed cases there is a 
manifest distinction. There the event spoken of on 
which the legacy is to go over is not a certain hut a 
contingent event. It is not in case of the death of A., 
hut in case of his death without children; and here 
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it would be importing a meaning and adding words 
to the will, if it should be construed to import as a 
condition which was to entitle B. to take, that the 
death of A., without children must happen before 
some particular period. In these cases, therefore, it 
has always t>een held, that if at any time, whether 
before or after the death of the testator, A., shall die 
without leaving a child the gift over takes effect, and 
the legacy vests in B.’ ” (Italics supplied.) 

The reference bv Mr. Justice Gray in Britton vs. Thorn- 
ton (supra), to Jarman on W ills, volume *2, chapters 48, 49, 
likewise bears out the conclusions of the Supreme Court. 

The captions of the two chapters respectively are: 

“Words Referring to Death Simply, Whether They Re¬ 
late to Death in the Lifetime of the Testator” and “Words 
Referring to Death Coupled with a Contingency—-to What 
Period Tliev Relate.” 

Agreeably to the English authorities above mentioned, of 
course the conclusion in respect to the class of cases treated 
in chapter 48 was similar to that in the first classification of 
the Edwards case, while the class of cases embracing the one 
here in controversy refer to the death of the first taker, 
whenever that may occur. The opening paragraphs of 
chapter 49 contain these words: 

“The distinction l>etween the cases which form the 
subject of the present inquiry and those discussed in 
the last chapter is obvious. There it was necessary 
either to do violence to the testator’s language by 
reading the words providing against the event of 
death as applying to the occurrence of death at any 
time (in which sense death is not a contingent event), 
or else to give effect to the words of contingency by 
construing them as intended to provide against death 
within a given period. 

“In the case now to be considered, however, the 
expositor <4* the will is placed in no such dilemma; 
for the testator having himself associated the event 
of death with a collateral circumstance, full scope 
may be given to his expressions of contingency with- 
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out seeking for any restriction with regard to time; 
and accordingly there seems to be no reason (unless 
it be found in the context of the will) why the gift 
over should not hike effect in the event of the prior 
legatee's dying under the circumstances described at 
any period ” 

The text then subdivides the cases coming within the 
purview of chapter 49 into two heads: 

“1. Where the question is whether the substituted 
gift takes effect in the event of the prior legatee dying 
under the circumstances described in the testator’s 
will. 

“2. Where the question is whether the substituted 
gift takes effect in the event of the prior legatee sur¬ 
viving the testator, and afterwards dying under the 
circumstances described; and, if so, whether at any 
time subsequently.” 

Under the second head the text-writer, on page 719, vol. 
2, Jarman on Wills (6th Am. ed.), says: 

“The general rule is that where the context is silent 
the words relating to the death of the prior legatee, 
in connection with some collateral event, apply to 
the contingency happening as well after as before 
the death of the testator ” (Italics supplied.) 

Thus, independently of our local statute, the principle of 
construction adopted by the Supreme Court of the United 
States is directly opposed to that asserted bv appellant. 

(2) Code Section 50 J. 

Attention is here called to the local statute: 

“Sec. 504. In any deed or will of real or personal 
estate in the District of Columbia, hereafter executed, 
the words 'die without issue,’ or the words 'die with¬ 
out leaving issue,’ or the words 'have no issue,’ or 
other words which may import either a want or failure 

2k 
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of issue of any person in his lifetime, or at the time 
of his death, or an indefinite failure of his issue, shall 
be construed to mean a want or failure of issue in the 
lifetime or at the time of the death of such person, 
and not an indefinite failure of his issue, unless a 
contrary intention shall appear in the instrument/’ 

When the will was drawn, under date of November 20, 
1901, this statute had been enacted. When by the codicil 
of February 21, 1908, the will was expressly confirmed, this 
statute had been in force over six years. 

There can, therefore, be no question but that the failure 
of issue referred to in the will was a definite failure and that 
it should “be construed to mean a want or failure of issue in 
the lifetime or at the time of the death” of appellant. 

In view of the lucid opinion of the court below (R., 8-13), 
to which especial attention is invited, this branch of the 
argument will not be prolonged. 

Enough has been presented to make it clear that in the 
class of devises here under construction the court cannot 
• impute to the testatrix an intention that the contingency 
should occur, if at all, in the lifetime of the testatrix. Fur¬ 
thermore, in the absence of express language in the will 
showing a contrary intent, the will must be so construed as 
that the fee is defeasible upon the death of the appellant 
without issue at any time. 

This is the reverse of the theory on which the appellant 
approaches the construction of the will, namely, that the 
words “die without issue” must be “held to refer to death in 
the lifetime of the testator, unless a contrary intention is 
manifest.” 

It is by the acceptance of this fallacy as true that appellant 
can alone sustain the construction urged by his special 
appeal. 
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II. 

jCONSTRUCTION of language used. 

Provisions of Will. 

We have sought in vain for any language in the will 
whereon appellant might predicate the assertion in his brief, 
page 4, that “the testatrix contemplated the probability of 
surviving appellant and intended to provide for such con¬ 
tingency” when she executed the will in 1901. 

To take the provisions of the will out of the class to which 
it must normally he assigned under the authorities pre¬ 
sented, appellant must rely, for an affirmative expression of 
intent of the testatrix to limit the contingency of death with¬ 
out issue to the time prior to the death of the testatrix, upon 
“the ordinary and literal meaning’’ of the words— 

“Provided, that if niv grandson should die with¬ 
out issue then I devise and bequeath the share of 
my estate which would otherwise go to him to my 
daughter/’ etc. 

In construing this language the court tielow, on page 11 
of the opinion, aptly said: 

“The language of that limitation cannot he said 
to provide for a failure of issue in the lifetime of 
the testatrix only. The will was obviously drawn 
by a professional draftsman, and in using the ex¬ 
pression, ‘which would otherwise go to him/ there 
was no intention of the testatrix merely to indicate 
that if the grandson was not in being at her death 
his share was to go to the other devisees. That ex- 
pression was apparently used as a mere term of 
designation of the one-sixth interest which was sub¬ 
ject to the limitation over.” 

The court below proceeds to say that the language used 
was the equivalent to saying: 
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“If my grandson should die without issue then I 
devise and bequeath his share of my estate to my 
daughter, etc. * * * The expression, ‘the share 

of my estate which would otherwise go to him/ is 
certainly of the same meaning in the devise as the 
expression, ‘his share of my estate/ As a further in¬ 
dication that the words ‘which would otherwise go 
to him' were not intended to limit the meaning of 
the words ‘die without issue’ so as to provide only 
for a failure of issue in the lifetime of the testatrix, 
there must he considered the use of the word ‘then’ 

immediately after ‘die without issue.’ The normal 
* 

meaning of the expression ‘die without issue’ is, as 
has heen pointed out, die without issue living at the 
death of the first devisee, and when the testatrix uses 
the word ‘then' immediately afterwards, the word 
‘then' meaning ‘at that time/ it seems obvious that 
the testatrix must have intended the natural mean¬ 
ing of what she said, that is. that if her grandson 
died without issue living at his death, at that time 
his share of her estate was to go to her daughter and 
son in fee simple/’ 

Surely there is here no such aflirmative expression of an 
intention on the part of the testatrix to limit the period to 
the lifetime of the testatrix which would take the will out 
of the class to which it must he assigned under no lesser au¬ 
thority than the Supreme Court of the United States as here- 
inl>efore shown. 


Provisions of Codicil. 

The codicil does not enlarge the rights of appellant. The 
testatrix had as stated already provided what should hap¬ 
pen in the event of his death without issue, in language the 
meaning of which must he construed as having reference 
to appellant’s death at any time. 

This being the state of appellant’s rights under the will, 
the testatrix, by the codicil, proceeds, not to enlarge, but to 
narrow them by the use of the language: 
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“My grandson, having left the District of Colum¬ 
bia, and his whereabouts being unknown to me, it 
is my will that the aforesaid devise to him lapse and 
become null and void, in the event of his death be¬ 
fore me; or in case he should die before mv estate 
is settled. In all other respects, I confirm my said 
will.” 

The effect of the codicil, as tersely stated bv the court be- 

•/ «/ 

low, was this: 

‘‘If her grandson was alive at her death she had 
no intention to disturb the defeasible fee which she 
had already given to him; but if, in fact, he was 
dead at the time of her death or at the settlement of 
her estate, then to obviate the possibility of his share 
passing directly to issue unknown to her she pro¬ 
vided for the contingency as expressed in the codicil.” 

Surely there is nothing in this limitation of right which 
can be construed as an enlargement of the provision for ap¬ 
pellant as contained in the will and confirmed in the codicil. 

As aptly stated by the court below, the balance of the 
codicil as contained in the preamble, “is merely descriptive 
of the devises in the will itself, and which * * * can 

neither restrict nor enlarge the devises as actually made 
therein, and consequently can have no effect upon their con¬ 
struction.” 

Whatever may he contended with respect to this opening 
recital in the codicil, it can not be so construed as to override 
the positive rules of law. 

There is nothing in the codicil whereon to base a change in 
the construction of the will itself. 
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III. 

PROVISION GOOD AS EXECUTORY DEVISE. 

It lias been repeatedly held that when the failure of issue 

is a definite failure, the remainder over after failure is good 

as an executory devise. 

• •/ 

Britton vs. Thornton, 112 IJ. 8., 527. 

Wevbright vs. Powell, 80 Md., 573. 

Devecnian vs. Shaw, 70 Md., 210, 

Kuykendall ct al. vs. Devecnian ct a!., 78 Md., 537. 
Lednian vs. Cecil, 7(> Md., 149. 

Combs vs. Combs, 07 Md., 11. 

Whitcomb vs. Taylor, 122 Mass., 243. 

Tiffany on Real Property, vol. 1 , p. 04. 

Jarman on Wills, vol. 2, p. 1320, American Notes. 

In Lednian vs. Cecil (supra) it is also held that the pro¬ 
ceeds of the property sold should he invested to protect the in¬ 
terests of the remaindermen. 

We submit that the decree of the Supreme Court of the 
District of Columbia, by the special appeal brought in ques¬ 
tion, was correct, and that either the appeal should be dis¬ 
missed or the action of that court should be affirmed. 

GEORGE II. LAMAR, 

Attorney for Appellee Ward. 
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